
_:; ~~~?ut:-r .A ~-;:o:=ncy G.ene=al 
.St::!t:e oi E21~113.ii 

.:::2:iaii s·t.ate Capitol~ ·~tb. Floor 
~o~ol~lu, ~awaii 95313 

Scpt~~er 23, :373 

~he followi~g a=e our comments to your comments 
._._,_ A'29U:iat 21, l973 on our CC!i'l.:ments o£ July 24.~ 1973 on 
"213-:Jta:r 45 ~ (nO"{{ Chapta::- 37 2,nd. hereafter :so ,call·ed) Public 
2ealt.'1 Regul.ations~-Depa.rtnen~ of Eaal't.h, State of a~:N"aii • 

.regarding t..~e points raised in your second para-
'1 " .._ , . • ... • ... h .. -·· g:::-apn: You nava as~-ted ~~nat we :mea1:1 ~n sta-c~ng t_._at spec~.r:::tc: 

aut."lority is questionable ';,/it.'l -regard to the requirements of 
Section 403 FWPCA. 3y t:.'"lis statement 1,.e mean t!:lat the _ 
regulations which we reviewed do not specifically authorize 
cont=oJ.. ov-er di.scll.a....-ge to cce.aJ.""l- <:'!aters.. Because- C..~apter 
342 ILR.S .. C.oes grant .broad p6wers to ·i:.;~e Di.z.-scto::t to make 
:;:--:.;l::s and :regula ticn.s contrcllin9 and prcl"'li.bi ting water 
?Cll'!.lt.ion (Section 3,. Act ~OQ) it is li_'!tely tbat. H.:waii has 
aut.'~crity to assu...-e ccm-plia!lcce wit.'l Section 403 P";-.1pC..1\ 72. 
Eo·;;~e-ver, as ~!lie -did not f_-i nd a speeifi.c regulation inC.i~ting 
t..;<;,is exact authority, we :eelt it advisable to put you en 
notice that this specific ai.rC:.ority is lac..~.ing ... 

As you knew 1 Section 4 D2 {b}. F~1PC.A 72 requires a 
sta .... ""ment from. the Attorney General that the laws of his 
stata provide adaquat: authority to carrJ- out the permit 
p::-cg::;a;re.. If you belie.~re ade<r..:tate _?-ll_.,.~ority is provided in 
ChaDtar 342 li~R.3. {or elsewh.erej j:o conual Ocean Dis­
ch.arges ?laase so .state in t:\e Attc:rne? G-ene.ral 1 s ce.rtifi­
catio.h al-ong wi t2:l ~;.y. eluci·:iation yo:o feel is rele.,.,rant .. 

Y0u also co~ent in your second paragraph ~~at: 
nThis (absence o£ specific Z!lention in Chapter 37 of the 
guidelines pr-omulgat~d by t.~e Director :r-elating to Ocean 
;, . - \ . - 1 ...... , . . -. . __.___. • . ~ • 
LlSC~3rges 1 ~s Ok -~t~-e s~gn~r~ca~ce a~ ~~~s JUnc~ure ~n 

t.:.:::e sL~ce lli""1der Section 402(d.) ~ no oermit :rcav issue i:E 
-L'"le ;._G:r::linistxator obj:=cts to -t..'1e issu:::.nce~ o£ such pe:rwit. a 

;-.Je ar-~~ conf~s'&j ~~., "fYOJ;li reference to ;"1t:Ais jlmcturs in ti..me. n 

Eo:r:vev~r t.'"la exist-;·?lCe of ~~e. Af1ni nistra.·tor}. s veto can."l1ot 
con£.-=r a perni t program on a sta,te ".v~ich is o~~~er::-'lise lack.­
ing t~is proper legal auL~o=i~J. 



l::2·ga.=di:::.g t.l1~ :Join~ts :::aised in you= third par:t-
- ~:~.;;.,.::,·?~1 ~ ~!\-;.3.1:1, =l'l.2 _?C"'".~;"ers bes~ortl2d. by ,:_~..l?t·~~ ·3·:1-2:- E-I • .it~ S,. 

-~": .. ~~:: ''"IS:.~ b=~.:>aC. .3-r:.·i .32:-2:::1. ·t.:J ~;r~~t ::.:.12 r~-.gcessdr~{ .J.Ut~ori -:}'"" 4 

01 ~~.:. J·'::..l-y 2 4 "th '::'72(2. ::a ;:i.o!! .. 3.S ·: ,::~.125 tionabl a '1 "#~S. based i~ 
?·a.::--; ln .=ear C...~a~t ~~~ ?::-i.nci?al of :..:1cl::sio 'lLT1ius exclr..:..sio 
.--~~J:::~:=·:=i~..!-.3 ·.:':1.i-g~1·t be a:t ~>lC<!:"k i:l .:t:12 passirlg o:: S.-~c-:.i.on 22 (_bj "' 
6~::-ec.:..:· i-.::~lly J ~~le =:_;e~::! ~~r:cc:::-:1.-e-d. S~a-=. "t-~e Depa.~~.ent c•nly 
sc~;.;:-:t :._::.orp~er t:J i:t:??2~Ct ::·:c2!!li3cs c.= ?er:nit::t.2es and ~~~ra.:3 no·c 
loo~<i~"1g ~o= po~w3r (o= :."l.:::.C o\rerloo1<ed b~e ne-ed for power) 
-;:o i::.s?ec·t: Cis-~ha::-;r-es not y~t ~"'1Cer ne~.i·t3 ~ 

ls ""~Vi t..~ ·:rt.:.~er s i::Jilar probla!US 1 e:~pl~~ation.s con­
t.3.i·:-:..92. i::1 t-:.1-e ~.t.t~rney General j s .ce.=-::i::ic,ation ~.v.ill hope­
fully el1"'1nat.e . .:ot.J.Y of our uncer-tainty about adeq1..1acy of 
au t.:.~ori ;_y" 

~egarding t'he points raised in vvur fou...~1. na:ra­
graph: If w"1apter 3 7 5of t.'la reg-ulations- isiilssued pi:t.rsuant . 
to P=.rt III of G-:tapter 342 E.R.s·. then Section 342{1.1} {b) 
R.g.Sa will provide ade~~ts author£ty to meet ~~e require­
~ent..s of 40 CFR 124 .. 73 (f)~ - Ex:olanation can be. ?:;:ov:tdea in 
th_~ ~~~o~~~y ~.~~Q~ali~ ~o~ir;~a-7~o~ - -·'-·'- _..__. -~ ....... __ - .... -----~ -- ....... 

raised in your fif~~ para-
to 40 CPR 124.73 is relevant. 

'
1 {Comment. I"t. J.S understood t-?.a:t in ny Statss ths 
D-irector 'tt;ill ~ represant::d in St.ate co1.u:-'-...s by 
t:.~,e State :attorney_ gene=al- or ~rt.~er appropriate 
legal officer. ~iliile ·:the Director n~.ed not app:eaz 
i:n court acti..ons under t..'"lis subpart, he should 
have the pcwe!:' to req-c.~st that such a~ticns be 
brought. 

n~ •. ~ ~o11 0...,-; ...,,.. ,o..-,-::.....--.... o...,.,.,..,....;. 0'"".._-4 o"!'i'"' ,,.-,]-dl~ n.o+-_ -- __ ""':._ -~ .,.., ...... _.._.":::t -:~v7"'"'"'c-~:;;.,a.J.~ 1:'\-.i... . • ~ 1 4~-.LJ... - _ • 

Banca·!:ory • a.::-e i1::tgnly rec.o~-nded as ne.ans no·:. 
cnl1 ... for cc:::.pell.ing·~-ccm?lian_ce but al3o fq:r· pro­
vidbg ·additional funds to State or L"lterstate 
p=og::a:n effor-ts: 

a { 1} Procedures for assess~ent by t:.'\e Director 
or by a St~te cou~t of any violator for ~~e 

..,_, - • , " a 11 • -4., ' 
cos~s o~ an ~nvest~ga~~o~, ~nspec~~on, or· 
!r!onitoring su ... '"'"Vey ·ghich led to t..'J.e establislnnent 
ot ~e viola ti.on; 



(1 ( 2) 

r72s_9o-:1.s.i.!:lle 
poll ~.J.t.:ul~·:.s 

fo~ a_.r:y -e.:~~p::=nses ir:cu=::=ed by t.:1e .:') c2.·~~ i::.r 
r~~:rJ.O"!~;_;g 1 ·::e:)·r::-2cti. ~g ;l 0:: t.~r::-ti~a ·cing .3..Z:~' 
~,.1\t:==se ?-==~~c-t.s ~-:?G.n :1a ::.er ctuali ty r.25lJ.2 ::i.::_g 
·::ro~ s =~~;. :1::a'~ :..:-:~""ized t:ii3ch·a.=g~ o£ poll ~·t~'"'l~S 
~·;h:et-"l.er o~ :10~ :::-..::=ide~t..al; '3.:-:d, 

;.;._n.:e -~~:)_r c~:)r:?=naa~ion .for any los.s or c.-cs t:r'!J.C-

±i~n c~ wil~lite, fish or aquatic life, and ~o= 
2..::-ry ot::e::::- a.-::t~a.l d.Dlages caused by a:1 uz1au~-10riz..::d 
.dis.c11a:;:ge o:£ pollut3nt3, eit...~er for tL~c Sta-ta 7 :r:o::­
a21.:f r·esid~n~s o£ t_~e St.at.e who 21re di.rectly 
agg::::-1;37'2<1 by ·:..'l.e u . .--:.aut.'l.orize.d disc."larg:e of pollut.a.n.t.s 
or ba~~-) n 

Agai..:."'1;- in t~e Attorn2y Genl!ral' s 
e..ila.};Jo:::-ation on t...'1i3 ,?oint should ba made. 

·:e.eqardinr: b~e paj1'"'4-g raised ~n your sixtr"'l pa=a­
graph: Au~-;ority-to m-S~t "b.~e re~:cements of 402(h) .F~\]PC·A 
T2 see:2s to be contair.sd ~vit.'-l.i..:1 e:ia Sections you cite. In 
;.:2ir:·:; the phrasa 11 aut..~ority vague," ~i<le re:ter to the iact 
-~'-1-:.at ?!either t.~e s~tut::s· nor t.~e regulations co.::lt.3.i::l a 
p·:-'J7.1.3:ton. substa~tially si7'~lar to 402{h) FVr?C...f\ 72 .. The 
.~1J.tb.o~ity ·is vague 2-n t..~-a sense t..,at it does net specifically. 
i.! . .-2al ~>tit..~ t:.~= s>ibje<..~ ~tta.r oi 402(h) 7tT.?C..'\ 72. 

Regarding tb.e ·points rais~d in your savenfu p.a:ra­
grap~; ':'his issue sae::!S to be moot as you indicate that 
tha .C'epart:nen·i.: does not desire to have t.he rele·vant ,3.u·t.;.'"!ority. 

Regar~iing the :pOints "rais-ed in your eighth para­
graph: He, too1 hope that no .rsadblock.s ;;rill e:dst to 
E:'.~-1ai 1 • s ob't.:'!>_-1 :?.inc :E'?_"" a-o. _n. ·r!"1~ ___ , -f'.-,_.,.. <..roDR<:! ,..,.,...,...,_.: ,._ '!In t-ho"!"'.:·'""'-"' 

- ~ .J .;'\ - --'-~~ ...... ___ ....... t"":~..- ~ J;::J--..;..i..t~- --- -.....!..-~. 

?==Japs ti1~ b~at way to insure. a ~or~ughlundarstand~~g of 
-;:.;.'"le scope of Ea~.vali 1 s s ::at.'tltes arid r~gulations i::> to prepare 
a d-2-tailed and "t:'lorcugh 7 but concise ela....~ration of ho<N" 
2a:Naii' 3 sche;:;::e k:eets federal Ieq".ri:re!n.enta. n'liS ::!iat:erial 
7.-muJ..-~ ..ce s;i:::)ni tted with t'-le At to may General 1 s cartification 
~~~der Section 402{b} of ~~e ~TI?C~ 1972. As an indication of 
tl1-e i:r::porta.:.~ce r.·1h.ich EPA pl.aces on the .;\tto>aney General's 
sbtc=.en-::s la~ u3 quote to you a paragraph from. a 2e~ to: 
A 11 Regional Co:.L--:sel; FRC:1: Th2 Acti~g .Deputy Gene:al Cow1.sel; 
.;:;ubj ect:: Stat:~ents cf Attorne-J 1 s G8neral Under Section 402 (b) 
of ·tn2 ?ecer2tl ;;.vatsr Pollution Cont-rol Act; dated s.epte:mba:r 11.,.. 
1973,. 



,• 
- '"i 

n 1'1:e .llfli!':: :: t~.=_~r.:l 2(:2 0 f t.h 2 ss G ·tc.. te~ne1l ts _"Ll1 Cle tcl-rtin. ing 
\·'[·1,~.2 h-:~;: tt1-:-: StD. t.(~ {·1.a.~~ t:"'tc; :::.u Cl1o:c it~_/ l-e~uirc:Ci l)~i·· Sec tio~1 
402 b) o:' th-e:: 1\ct and by ::::;p_::~_•s s:.at2 Program Guicl2line.s 
cannot be ov2re~pha.sizcd. A_~ell-Krittcn statement can 
ill~:0nat~ un~lear statutory language, explain constitutio~al 
req~~:e~2nts, apply rules of construction under State law, 
and Cirect the reviewer to the precise statutes, regulations, 
2.1.1c1 j·~J.i_c:i;al cl2c:::i:siolrs \·.:-l1ic:h sup1)0rt tl!e at1.tl1orities ci.·tec~ in 
the for~ -for use in prepari~g Attorney Gen2ral's Statem2nts 
l;J}l.j_ :::::1.. \1 o. 3 f o r:-7 cccc12c1 to t.h.e Reg ior1c.l 1\.dr::tini s ·trc:t tors on. 1·:-:.~rcl:. 
28, 1973 1 .}J,:/ tt1c~ Assis~a.l'l:t._~::.dn~i!ristra.·tor for E11forcernent Etl1~t 
Ge~2ral Counsel. Sue~ a statement can greatly facilitate 
re:vie;,-: and. if possible, a:::n.:coval o£ State oroqrc:;E,s. n 

4- - - .I.. L . ~ 

Regarding the poinfs raised in your ninth paragraph: 
Cha~ter 37A of the Publlc Health! ~aulations establishes 

• • , • r ..J ,... • ' • .C.. -~ 
classlflca~lons or water uses, .zones or m1x1ng, clasSlL1Ca-
tion of ~ater areas, water quality standards, and procedures 
for establishment, renewal and termination of zones .of mixing. 
·The 11 l0\·7est 11 (in the se:;-1se of being least stringently con-
trolled) classification of coastal wafers are thos~ denoted 
as Class 11 B 11

, the·,:middle designation for coastal viater is 
Class "A" 1 the 1ol,'est fresh waters are designated Class 1r2. 11 

, 

Class A waters are defined in Section 3(A) (2): 

"The uses to be protected i_n this c-lass of 1vaters · 8.re 
recreational[,} (including fishing, S\viw.ming, bathing 
a!ld other i::ater-cm:.tact sports)· [and] , aesthetic enjoy-­
ment [.] and the sup:Jo:ct and propagation of aquatic life.· 

"It is the objective for this. class of Haters that their 
use for recreational purposes apd aesthetic enjoyment not 
be. limited in any way. Such waters shall be kept clean 
of any trash, solid materials or oils and shall not act as 
receiving waters for any effluent which has not received 
the ~est [practicable] degree of treatm~nt or control 

• 1.-.. ~ 1 • • ' ' "" - d .. . t. bl 'J' pract1ca0Le unaer exlstlng ~ecnnaLogy an compa 1 e w1cn 
the .s-tan.(tards establisl1ed fo:c tli.is ciass. u 

Class B waters are defiried in Section_ 3(a) (3) 

11 The uses to be orotected in this class of waters are 
sm~ll boat harbo~s, corrmerci'al [.] and indus trial ship?ing, 
bait fishing, compatible recreation, the support and propa~a­
tion of aqua~ic life~ and ·aesthetic enjoyment. 

nrt is the ob~ective for this class of waters that discharges 
of any pollut~nt be.controlled to the mexim~r.1 degree possible­
ana ·that· se•,.;age anc1 in.:l.ustrial effluents rec2ive the best · 
practicable treatment or co~trol compatible [for] with the 
s tar~Uzrr.~ds eStablished fol- :tl1is clas3. · 
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-.\s l:o l .. L::Ji 1:3.:::.o~'1 _;_z 

. - ' . ··: :·-
. ·-~~·s· -~~'2.:- :. :.::. 3. -= c: 3 

.3 ~.: ... ltld.:3..::-d.3 

ar~ :;r~pliBC I :·t'h~n . s~~ 
occ~~, i~-r~co~cilabla 

data3 for applying ~1asa 
~::c·n.f li~t-3 ~<t~O uld e~'i 3 t. ~;' i ·i:j_: 

c:..~~ 2-:1<:..:.::.~ ~i ·;e o.: ~"12 .n.:a t:~=~ o-= t...~e a.t1tici?a~~c i!lf::ocs.i3":.en­
·::.:. ~3 C~c-:'1Bi:.U t.:~a clas.siiic.a tion system d3 ·_?~esentl;[ defi:ted 
<~;~a. th.c (Jt:"l~r ~eqci:=e::--~e.4"1tS of ~~e F~'lPC:'\ l97.2w 

Obj ~ctiQnS ~~2ic~ :sPA rr~y ha,7e to a ~ zc.ne o£ ci:ri:1~; ra: 

2oncept ar9 si::1ilar ·t..o ·~bjactio·n.s to the classification o£ 
7,.;.at~::s system di.s~..1ssed aboye. The nU.:ung z-one concept 
p~.::- se is not objectionable.. ~Ul ef£lue~ts r·atu.rning to 
st::-~"'-1""'13 a=e in effect: creating "'zonas of clxin.g', in ·t..'J.a 
vicinity of -~"':.e poL.-:t of r:etur:n. :Sowe';~r, as pr~sently 
J!efin:ela t.~e ltf ...,.r\'MQ o;: ~.;· ·.:ao..; -~-~ ~s 1-!'Usc.oD+i. bla t-o conflicts _-...,:~ _ _._ ...:... ..~. .............. ~ ..... ":::<. ~ ........... -

o;q.: 1:.:1 faderal :reguira:ne...'lts. Thus Sec-tion 7 (d) { 4) of C..'l.apter 
37-A stabs: 

~~-To zone o£ rri.;cing sha.ll be gra:nted ,. tL.!lass:: 
The disc..'-1arg~ occurring or p ..... o.:-osed to occur doe:srs 
not viola~s ~~e basic s~~nda=ds anolic~l~ to all 
-wat~~r3 ,_will not ~~raas·onably irit2~f~r.g ~4ith iLiY 
actual or p;:-obable use of th.2 wat-sr areas f-::)r 
which it ~s cla.s:si-fied 1 ~~d ha·s r:eceived ·the b~st 
Practicable t.r:ea~nt or control or. in b'"!e case 
c.f a propos.gd c.J..scharqe, ~.;ill recai ve the best 
availabls ~2~nst=~tee ncllution cont=ol t~cnnolo~J, 
n~cesses~ a~d o~era~q mathods.~ 

~he co~flicts of ~h~ 
::o::C9?t ~-:ri t,;.~ t-~e r~~..tire~~,._;t:s 

-::best pr.~9ticable t~eabant!i 
of~Saction JOl are di3CU3sed 

;:.:~c;,;'-.a~ Tha concept o.t: ''b;;:5t·a'l7'ailable demonstratsd nollu­
tio:l c::mt:::-ol t:echnolog-:r, pr:)cesses and oper::1ti11g meb;,cds 
~g 30 b.r.oad one rnig~t firs-t consid:er it fr-ee fro:n confli~=-=-
~,;ri ~'1 ?·i?C.=\ r-2quirements o Y<:::'t, e .. ven hare p-otantial incon-
sis":encies -BXL3t .. S.g., in a portion of Section JOl(b} {2) {A) 
~<;.ich ~d:?.S ::10-': quotad ai."''ve, it- is· stated t:b.at the a:::mlic.a:~-icn 
of ':::2st. availilile tec.QnolOg'.f economically achi3vable .required 
by J:J.l:r~ l # 1983 rna_:· nrcquira the ellcl.nation ·of dis~~arges 
.-.7" ~, ~ ~11 ~,.!-~·n,4.- if tl:.e ~~L~:.istrat.cr fi~ds · th3.t such 
;li;i;a~1~~~~;~ ~:~~~olcgically atd economically ach~evabla 
!:or a category or clas3 of point sources " We submit 

1. 



-, 
,.; 

cc::·::e-s ·= 

;.::). :2. ~~ ~-~,.~~.$,.~ ';; ,I:: .-~:-:is l.:;. ccnS i3 -::.~1 cy 
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all 

~- ... ::: c.·.ra l.l2l.n 

.. r:~ J..3 ~:;: t:.:c~~:=-3"2 :.-1ot.Dlc ~=--~a~ s.sct.2.on 7 (j) o-.:. 
J7-)~ ?:.:-a·-_,i::~-a ·tl:.3.t '"'t:-:-2 2.3tabli.sim.e!lt. {)::: a~y ::one o.f 

~-:I='_\).) a ::-:~"~3 ~:::~ a=g-r~-::ent can oa ~C!e t_;_!,=:.t ::3:!-\\. -;;rill ::1c·t 
-~c~;.~~::- in 23·~r ~Jli.3.h.~f!.iJ an._J ~~:c~.ng zone \.-;hich .ccn£!.icts 
~ .. ri -::..:--: £:=deral req;l.i::~men~s; "b.~2r-eiore no· practical !"la~ is 
dot'!e 0y t::~ ~~-c fi~~ tio.:1~· at: l7Ll.:Z~n~ zone as. it no~~ st2L.~ds. 
r~·:J:.re7er ~ a Bl t.o..:a c.~ on '>mere BPA. 1.3 nessar:.ly sj:ste:natically 
denying re·~·.::l~sts ~due to irreconcila:ole statu"t.orj'-regul.a­
t::::-1 .. ccnflict) by· ~1a~~1aiian citizens applying f~:)·r privil8ges 
es-::.:tbli.sh~d by Ea~vaiian la~ . .o~ J..S not a si tuatio:n :vhic.h \·JOuld 
1. ..... ~ ' .j....., ?7 .. -.. ~ . - .J.. ..1.. ~ ... - , • .De p..L,aas:.ng t:O ._'le na·,va.l.laD governznen._, '-"'"l'e :tecera-.. gO>rer:l-
z:.e::t or c..:,.s Ha~~aiian cit_izEnr...{. It t~ould Seem. advi3able 
to eli.Z!-~-:-- a-!:..e such pctenti"' i long ·t.ar::1 con.flicts before 
they begin. 
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